
Global Economic 

Issues Publication

April 2007

English  Francais Espanol

European Union  
and Third Party  
Service Trades: 

Four Essays on EU Services 

By Professor Elspeth Guild

Quaker United Nations Office



26    —    Mode 4 and the EU agreements with third countries

each other’s companies more restrictive than the situation existing on the day preceding the 
date or signature of this Agreement.”

Nothing in the agreement “shall prevent the parties from applying their laws and 
regulations regarding entry and stay, work, labour conditions and establishment or natural 
persons and supply of services, provided that, in so doing, they do not apply them in a manner 
as to nullify or impair the benefits accruing to any Party under the terms of a specific provision 
of the Agreement.” (article 35).

Services: articles 30 – 33: “The Parties undertake in accordance with the provisions of this 
Chapter to take the necessary steps to allow progressively the supply of services by Community 
and Armenian companies which are established in a Party other than that of the person for 
whom the services are intended taking into account the development of the service sectors in 
the Parties.” The Cooperation Council shall make recommendations regarding implementation: 
no recorded document as regards any of the agreements on this point. 

Relationship with GATS: article 37 “Treatment granted by either Party to the other 
hereunder shall, as from the day one month prior to the date of entry into force of the 
relevant obligations of the General Agreement on Trade in Services (GATS), in respect of 
sectors or measures covered by the GATS, in no case be more favourable than that accorded 
by such first Party under the provisions of GATS and this in respect of each service sector, 
sub-sector and mode of supply.”

And

Article 38 “For the purposes of Chapters II, III, IV, no account shall be taken of treatment 
accorded by the Community, its Member States or the Republic of Armenia pursuant to 
commitments entered into in economic integration agreements in accordance with the 
principles of Article V GATS.”

Azerbaijan – entry into force: 01.07.1999

The provisions are identical to those in the Armenia Agreement.

Georgia: entry into force 01.07.1999

The provisions are largely the same as those in the Armenia Agreement.

Kazakhstan: entry into force: 01.07.1999

The provisions are largely the same as those in the Armenia Agreement but at article 20  
“The Cooperation Council shall examine which joint efforts can be made to control illegal 
immigration taking into account the principle and the practice of readmission” and at article 
21 “The Cooperation Council shall examine which improvements can be made in working 
conditions for business people consistent with the international commitments of the Parties, 
including those sent out in the document of the CSCE Bonn Conference.”

Kyrgyz Republic: entry into force: 01.07.1999 

The provisions are largely the same as those in the Armenia Agreement but at article 20 
“The Cooperation Council shall examine which joint efforts can be made to control illegal 
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immigration taking into account the principle and the practice of readmission” and at article 
21 “The Cooperation Council shall examine which improvements can be made in working 
conditions for business people consistent with the international commitments of the Parties, 
including those sent out in the document of the CSCE Bonn Conference.”

Moldova: entry into force 01.07.1998

The provisions are largely the same as those in the Armenia Agreement but there is the 
equivalent of article 20 and 21 of the Kazakhstan Agreement.  There is, however, also a provision 
relating to social security. The Parties shall conclude agreements on coordination of social 
security systems. 

Russia: entry into force 01.12.1997

Labour conditions: while broadly similar to the Armenia Agreement, article 23 is stronger 
– it requires the parties to grant each others’ nationals non discriminatory treatment as regards 
working conditions, remuneration or dismissal. This means that it is likely to have a binding 
force in EU law which would permit an individual to rely directly on the right. There is also a 
provision on coordination of social security which provides for the conclusion of agreements 
to this end.

Establishment: this is the same as the Armenia Agreement - treatment no less favourable 
than that accord to any third country with regard to conditions affecting the establishment of 
companies and the operation of branches; treatment no less favourable than that granted to 
other Community companies (or to Community companies which are subsidiaries of any third 
country company) for subsidiaries (article 29). The provisions on key personnel are standard 
and there is the usual provision on refraining from introducing new restrictions (article 34).

Services: article 36 provides for an annex of sectors within which the parties “shall grant 
each other treatment no less favourable than that accorded to any third country with regard to 
the conditions affecting the cross-border supply of services”. It includes the right of temporary 
movement and entry of persons who are representatives of companies for the purpose of 
negotiating for the sale of cross-border services or entering into agreements to sell cross-
border services provided that they are not engaged in direct sales to the general public or in 
supplying services themselves. Transport is dealt with separately. 

At article 47 the Cooperation Council is charged with making recommendations for 
further liberalisation of trade in services taking the GATS into account. As in other agreements 
there is a specific provision (article 48) which permits the application of national laws on entry 
and stay etc. As in the other agreements, here article 50 provides that “no provision of Chapters 
II, III and IV hereof shall be interpreted as giving a right to: nationals of the Member States or of 
Russia respectively to enter, to stay in, the territory of Russia or the Community respectively 
in any capacity whatsoever…Community subsidiaries or branches of Russian companies to 
employ or have employed in the territory of the Community nationals of Russia…” though this 
is expressly without prejudice to the right of establishment and movement of service providers 
(articles 32 and 37).

Visas: an agreement to facilitate the issue of visas was entered into on 04.04.2006. It 
includes visas for business persons COM(2006) 188 final.
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Ukraine: entry into force 01.03.1998

This agreement mirrors the Armenia Agreement in most respects. There is a provision 
on social security in so far as the parties “shall conclude agreements” in order to provide for 
coordination of systems. This follows the Russia Agreement. Regarding establishment, the right 
of access to the territory is on the basis of no less favourable treatment than as regards third 
country companies and as regards subsidiaries established in a Member State, the treatment is 
no less favourable than that accorded to Community companies. But as regards branches, their 
treatment is tied to that of third country companies. Access for key personnel is in the standard 
format. There is a best endeavours provision regarding the introduction of more restrictive 
measures (article 36). The services provision mirrors the Armenia agreement (article 37) as 
does the GATS provision.

Uzbekistan: entry into force: 01.07.1999

The provisions are largely the same as those in the Armenia Agreement but at article 20  
“The Cooperation Council shall examine which joint efforts can be made to control illegal 
immigration taking into account the principle and the practice of readmission.”

Format II: Balkans

Croatia: entry into force 01.02.2005

Labour conditions: article 45 – “subject to conditions and modalities in each Member 
State” equal treatment in working conditions, remuneration and dismissal for legally employed 
workers; access to the labour market for spouse and children; article 46: existing facilities for 
access to employment to be preserved or improved. The Stabilisation and Association Council 
to examine access to professional training and coordination of social security systems. 

Establishment: article 49 provides “the Community and its Member States shall grant, from 
entry into force…as regarding Croatian companies, treatment no less favourable than that 
accorded by Member States to their own companies or to any company of any third country 
whichever is better; as regards operations of subsidiaries and branches of Croatian companies, 
established in their territory, treatment no less favourable than that accorded by Member 
States to their own companies and branches, or to any subsidiary and branch of any third 
country company, established in their territory, whichever is the better.” Four years after entry 
into force the Stabilisation and Association Council will establish the modalities to extend the 
provisions to Croatian nationals to take up activities as self-employed persons. 

Croatian companies are entitled to employ in the Member States employees who are key 
personnel as defined in article 54 (the terms mirror those of the Armenia Agreement above).

Entry into and temporary presence within the territory of the Community shall be permitted 
to representatives of companies are persons working in a senior position and are responsible 
for setting up a Croatian subsidiary or branch provided they are not engaged in making direct 
sales or supply of services and the principal place of business is outside the Community and has 
no other representative, office, branch or subsidiary in that Member State.

Services: article 56 provides for progressive steps toward liberalisation. These include 
permitted temporary movement of natural persons who are employed as key personnel for 
negotiating sale of services (but not directly to the general public). A four year time limit is 
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placed on progress. Article 57 prohibits measures or actions which make supply of services more 
restrictive. Special provisions apply to inland transport and international maritime transport.

Article 67 provides a link with GATS “the provisions of this Title shall be progressively 
adjusted, notably in the light of requirements arising from Article V of the General Agreement 
on Trade in Services (GATS)” 

Limitations: article 63 “nothing in this Agreement shall prevent the parties from applying 
their laws and regulations regarding entry and stay, work, labour conditions and establishment 
of natural persons and supply of services, provided that, in so doing, their do not apply them in 
a manner as to nullify or impair the benefits accruing to any Party under the terms of a specific 
provision of this Agreement.”

Migration issues: articles 76 and 77 provide for cooperation in the fields of visas, border 
controls, asylum and migration. This includes a provision requiring the negotiation of a readmission 
agreement of nationals of other countries and stateless persons.

Macedonia: entry into force 01.04.2004.

Labour Conditions: at article 44 the parties undertake “subject to the conditions and 
modalities in each Member State” that legally employed Macedonians in the Member States 
are entitled to non discrimination on the basis of nationality regarding working conditions, 
remuneration or dismissal; legally resident spouses and children get access to the labour 
market and existing access to the labour market should be preserved and improved if possible. 
The Stabilisation and Association Council is charged with examining improvements. Social 
security coordination shall be the subject of measures (not yet adopted). 

Establishment: these provisions require that the Community and its Member States “shall 
grant from entry into force of this Agreement: as regards the establishment of companies from 
[Macedonia] treatment no less favourable than that accorded by Member States to their own 
companies or to any company of any third country, whichever is better.” (article 48).

As regards the activities of subsidiaries and branches of Macedonian companies, the 
entitlement is to treatment no less favourable than that accorded to Member States own 
companies and branches or to any subsidiary and branch of any third country company 
whichever is the better.

Five years after entry into force [and in light of the jurisprudence of the European 
Court of Justice] the Stabilisation and Association Council will examine whether to extend the 
treatment to nationals of the parties (article 48(4)). The usual provisions on key personnel (as 
per the Armenia Agreement) are included as is the provision on entry and temporary presence 
for representatives of companies.

Services: at article 55 there is an undertaking to allow progressive supply of services on 
a non discriminatory basis. In this regard the Parties “shall permit the temporary movement 
of natural persons providing the service or who are employed by the service provider as key 
personnel…including persons who are representatives of [companies of the state] or national 
and are seeking temporary entry for the purpose of negotiating for the sale of services or 
entering into agreements to sell services for that service provider, where those representatives 
will not be engaged in making direct sales to the general public or in supplying the services 
themselves”. There is a standstill clause to restrict making the supply of services more difficult 
than at the date of entry into force. Special provisions apply to transport services.
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Format III: Mediterranean I

Egypt: entry into force 01.06.2004

Labour conditions: the parties reaffirm the importance of fair treatment of their workers 
legally residing and employed in the territory of the other party. Article 62 provides that on 
request  they will initiate talks on reciprocal bilateral agreements related to the working 
conditions and social security rights of Egyptian workers legally residing in the EU. Additionally, 
they agree to dialogue on migration and illegal migration.

Establishment and services: article 29 reaffirms the commitment to GATS and confirms 
that most-favoured-nation treatment shall not apply to advantages in accordance with Article 
V GATS; other advantages. There is a power to extend the scope of the agreement to include 
a right of establishment of companies and to liberalise the supply of services. It is for the 
Association Council to make recommendations in this regard.

Israel: entry into force 01.06.2000

Labour conditions: while there are no provisions on equal treatment of workers, there 
are on social security. Article 64 is wider than similar provisions in the Russia Agreement (for 
example) as it provides directly for the coordination of social security systems – including 
aggregation of contributions towards specified benefits in different Member States and the 
transfer of benefits to Israel. 

Establishment and services: these are dealt with together in this agreement. However, article 
29 does no more than open the scope of the agreement to include the right of establishment 
and liberalization of service provision. The modalities will be developed by the Association 
Council. In doing so it is to take account of GATS. A first assessment towards the objective 
was required within three years of entry into force. Article 30 specifies that each of the Parties 
reaffirms its obligations under the GATS, particularly the obligation to grant reciprocal most-
favoured-nation treatment in the services sectors covered by that obligation.

Migration: article 57 provides for cooperation only.

Format IV: Mediterranean II

Jordan: entry into force 01.05.2002 

Labour conditions: there are no provisions on labour conditions. Article 80 provides for 
social dialogue which “shall be used to seek ways and means to further progress as regards 
movement of workers and the equal treatment and social integration of Jordanian…nationals 
legally residing” in the EU. 

Establishment: the provisions on establishment (articles 30 – 36) are similar to those in 
the Armenia Agreement – no less favourable treatment than that accorded to companies of any 
third country and equal treatment in comparison with Community companies for Jordanian 
subsidiaries established in a Member State. 

This agreement includes an entry and temporary presence provision (article 34(3)) for 
nationals of the parties limited to representatives of companies working in a senior position 
within the company and who are responsible for the establishment of a company in the territory 
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of the other party. Such persons must not be engaged in making direct sales or supplying 
services and the company must have no other representative, office branch or subsidiary in that 
Member State (or Jordan). 

Services: the parties must use their best endeavours to allow progressive supply of services 
on the territory of the other. The Association Council is charged with making proposals to 
this end. In maritime transport the parties undertake at article 39 unrestricted access to the 
international market and traffic on a commercial basis.

The GATS provision requiring development of the title in accordance with Article V GATS 
is supplemented with a requirement for a first examination by the Association Council five 
years after entry into force.

Migration: article 80 provides for dialogue on illegal immigration and the conditions attaching 
to the repatriation of illegal immigrants and the legislation on residence and establishment in 
the host country.” Article 82 provides further for cooperation to reduce migratory pressures. 

Lebanon: entry into force 01.04.2006

Labour conditions: article 64 mirrors article 82 in the Jordan Agreement.

Establishment and services: article 30 provides “treatment granted by either party to the 
other with respect to the right of establishment and the supply of services shall be based on 
each Party’s commitments and other obligations under [GATS].” But the parties also undertake 
“to consider development of the above provisions with a view to the establishment of an 
‘economic integration agreement’ as defined in Article V of the GATS.” The Association Council 
is charged with doing this one year after entry into force of the agreement. As Lebanon was in 
the process of joining the WTO at the entry into force, article 30 also provides that no new 
restrictions shall be taken against Lebanese service providers between the two dates. There is 
no mention of key personnel or entry of natural persons.

Migration: the parties agree to cooperation to prevent and control illegal immigration at 
article 68. There is a duty to readmit own nationals and to issue identity documents to nationals. 
There is a duty to enter into negotiations on readmission agreements at the request of any 
party.

Format V: Mediterranean III

Morocco: entry into force 01.03.2000

Labour conditions: this agreement includes an equal treatment provision for workers of 
Moroccan nationality employed in a Member State regarding working conditions, remuneration 
and dismissal. For historical reasons this is not explicitly limited to those workers who are legally 
employed. Workers and their family members are entitled to equal treatment in social security, 
a right which only Algerians, Moroccans, Swiss, Turkish nationals and Tunisians enjoy outside the 
EEA states. This right includes transfer of pensions, annuities etc to the country of origin. Article 
70 includes under dialogue in social matters illegal immigration and return conditions.

Establishment: the scope of the agreement has been widened to include establishment but 
it is for the Association Council to adopt the necessary implementing measures. In doing so the 
Council is required to take account of the GATS acquis.
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Services: at article 32 the agreement only states that “each of the Parties shall reaffirm 
its obligations under the GATS, particularly the obligation to grant reciprocal most-favoured-
nation treatment in the services sectors covered by that obligation.” There is reference to 
Article V GATS.

Tunisia: entry into force 01.03.1998

This agreement is almost identical to the Morocco Agreement.

Format VI: Mediterranean IV

Algeria: entry into force 01.09.2005

Services and Establishment: Title III of the agreement covers only services. It affirms the 
obligations under Article II GATS (article 30) and the Community and the Member States 
“shall grant to Algerian service providers no less favourable treatment than that accorded to 
like service suppliers as specified in the schedule of commitments” in GATS. Article V GATS is 
referred to. However, for EU service providers there are non reciprocal obligations on Algeria 
which require treatment no less favourable than that applied to third country companies. 
Regarding temporary presence of natural persons, the provision is quite developed: service 
providers of the Parties are entitled to “temporarily employ or have temporarily employed 
by one of its subsidiaries or branches, in accordance with the legislation in force in the host 
country of establishment, employees who are nationals of [Algeria]” provided that they are key 
personnel. The definition of key personnel remains constant. This includes entry and temporary 
presence (article 33). Transport is covered by separate rules. Similarly there is a provision 
permitting states to apply their laws and regulations regarding entry and stay, work, labour 
conditions and establishment of natural persons and supply of services, provided that, in so 
doing, “they do not apply them in a manner as to nullify or impair the benefits accruing to any 
Party under the terms of a specific provision of the Agreement.”

In the definitions (article 36) establishment is defined as “the right of Community or 
Algerian companies…to take up economic activities by means of the setting-up of subsidiaries 
and branches in Algeria or in the Community respectively” but there is no explicit right of 
establishment in the agreement. There is a provision requiring the parties to “avoid taking any 
measures or actions which render the conditions for the establishment and operation of each 
other’s companies more restrictive than the situation existing [at signature]”. 

Labour conditions: these are the same as in the Morocco agreement (for historical 
reasons).

Migration: article 84 refers to cooperation on illegal immigration and includes an obligation 
to admit own nationals and a duty to enter negotiations on readmission agreements.

Format VII: Other

Chile: entry into force 01.03.2005

Labour conditions: silent.

Illegal Immigration: article 46 provides for the negotiation of a readmission agreement.
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Establishment and Services: Title III provides to the liberalization of trade in services in 
accordance with article V GATS.  Article 96 provides for mode 4 explicitly: the definition of 
a supply of services includes “by a service provider of a Party, through presence of natural 
persons in the territory of the other Party (mode 4).” 

All sectors are included except the specifically excluded sectors which are financial 
services (dealt with separately); audio-visual services, national maritime cabotage; air transport. 
But a schedule of specific commitments is included at Annex VII to which market access and 
national treatment apply.

Market access is by way of a no less favourable treatment provision relating to service 
providers of the other party (article 97). In market-access sectors the parties are prohibited 
from applying limitations on (a) the number of service providers; (b) total value of service 
transactions; (c) total number of service operations or quantity of service outputs; (d) total 
number of natural persons employed in sector or who are directly related to the service 
provision or a requirement of an economic needs test; (e) restrictions on the type of legal 
entity or joint ventures; (f) participation of foreign capital.

National treatment is required by article 98 for the service providers in accordance with 
the schedule of specific commitments included at Annex VII. 

Movement of natural persons will be reviewed two years after entry into force of the 
agreement (article 101).

Mutual recognition is provided for at article 103 with specific reference to article VII 
GATS.
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Endnotes
1	 Radboud University of Nijmegen; partner Kingsley Napley, London.

2	  Although it is only the European Community which has the legal personality required to enter into an agreement with 
a third country, I will use the term EU throughout to cover all part of the Union – including the European Community.

3	  The agreements with states which have acceded to the EU will not be considered, including those with Bulgaria and 
Romania.

4	  S. Peers, ‘The EC-Switzerland Agreement on Free Movement of Persons: Overview and Analysis ’EJML 2000 (2) 127-
142.

5	  E Guild, The Legal Elements of European Identity Kluwer Law International, The Hague, 2004 pp 161 et seq.

6	  Regulation 537/2001 as amended.

7	  Proposed Regulation amending the visa list COM (2006) 84.
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4.	 Mode 4 and the EU: EU free movement 
of services and Member State powers on 
immigration

Introduction
Free movement of services in EU law 

includes the right of natural persons to move 
freely to provide services anywhere in the 
Member States. Where the service provider 
is a company it has a right to send its third 
country national employees from one Member 
State to another to fulfil a service contract. So 
far, third country nationals who are resident 
in the EU do not have a right to move across 
borders to provide services unless they come 
within the scope of the directive on long term 
resident third country nationals (2003/109). 
The right of businesses to send third country 
nationals across EU borders for service 
provision has been challenged by a number 
of Member States though firmly established 
by the European Court of Justice. Clearly 
there is a conceptual difficulty to imagine 

the employees of service providers as the 
extension of the business’ right to service 
provision rather than as workers who require 
work permits or whose presence constitutes 
access to the labour market. This briefing 
paper will examine the tension between 
service provision and movement of workers 
in the EU under the following headings:

a.	 Service provision among the Member 
States and third country nationals;

b.	 The EU Services Directive and third 
country nationals;

c.	 Member State Mode 4 practices, labour 
migration and EU service provision;

d.	 Recommendations.

A.	 Service provision among the Member States and third 
country nationals

The right to provide services across 
the borders of the Member States is one of 
the fundamental freedoms of the internal 
market, the heart of the EU. It is contained 
in article 49 EC and applies to all nationals of 
the Member States whether they are natural 
persons or businesses. This provision permits 
the EU institutions to extend the right to 
provide services to third country nationals 
who are established within the EU. Only once 
has the Commission proposed legislation to 
give effect to this power but the Member 
States in the form of the Council rejected 
the proposal and eventually the Commission 
withdrew it.1 The European Court of Justice 
has held that so long as the Council has not 
adopted implementing legislation regarding 

the right of third country nationals to 
provide services in the EU no such right 
exists. Third country nationals are not 
entitled to rely on article 49 to provide 
services across EU borders.2

Where, however, the service provider 
is a business established in the EU3 so 
long as the service meets the criteria (i.e. 
activities of an industrial, commercial, craft 
or professional character), the business 
has the right to send its employees 
across EU borders to provide services. 
The key challenge to such movement of 
persons took place in 1990 in respect of 
Portuguese workers who were deployed 
in France to carry out service provision 
for their employer. At the time, transitional 
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provisions prohibiting free movement of 
workers from Portugal had not yet expired.4 
The French labour inspectorate fined the 
employer for employing persons without the 
right to work in France without work permits. 
The European Court of Justice (ECJ) held that 
the fines were contrary to the right of free 
movement of services. The logic of the ECJ 
was that the right to provide services must 
include the right, where necessary, to move 
personnel to do so. If not, then the service 
provider based in another Member State 
would be under a disadvantage, indeed, suffer 
discrimination on the basis of nationality in 
comparison with the national service provider 
which is its competitor and can move its 
personnel within the territory. 

Additionally the ECJ found that the 
where there is a temporary movement of 
workers who are sent to another Member 
State to carry out a service contract, such 
workers return to their country of residence 
and employment at the completion of the job 
“without at any time gaining access to the 
labour market.” The ECJ made an exception 
in respect of temporary employment agencies 
which it found to be caught by the transitional 
provisions as the purpose of the contract was 
to provide labour. In response to the French 
government’s concern about social dumping, 
i.e. the movement of labour under conditions 
which do not comply with national rules of 
working conditions and wage, the ECJ found 
that the Member State could apply their 
national law to such situations. 

While the Rush Portuguesa judgment 
involved EU nationals who had not yet acquired 
a right to free movement as workers, the 
next important decision was about Moroccan 
workers resident in Belgium who were sent 
to France to carry out a job (together with a 
number of Belgian colleagues).5 The situation 
was broadly similar to that in the earlier case 
– this time a Belgian employer sent his work 
force – four Belgians and four Moroccans - 
to France to carry out a demolition job. The 
employer had taken the precaution of obtaining 

short stay visas for the Moroccans from the 
French Consulate in Brussels. Nonetheless, 
the French labour inspectorate fined him 
for employing third country nationals in 
France without work permits. The ECJ again 
underlined that the right to provide services 
across the EU is a fundamental principle of 
the Union. Any interference with such a right 
could only be justified by overriding reasons 
in the general interest which are applied to 
all service providers irrespective of their 
nationality. The ECJ also noted that the 
Moroccans were lawfully resident in Belgium 
and in possession of visas which made their 
presence in France lawful. Once again the ECJ 
rejected the French government’s argument 
that the workers were participating in the 
labour force when they were not entitled 
to. It stated that workers, employed by an 
undertaking in one Member State, who are 
temporarily sent to another Member State 
to provide services do not in any way seek 
access to the labour market in that second 
State if they return to their country of origin 
or residence after completion of their work. 
The ECJ permitted the host Member State 
to apply its national laws on collective labour 
agreements relating to minimum wages. 

The Member States have not been 
particularly at ease with the result. In many 
Member States, legislation was maintained 
which required businesses to obtain work 
permits for third country national employees 
being sent temporarily to another Member 
State for service provision. While a number 
of groups representing lawyers such as the 
Immigration Law Practitioners Association 
in the UK and the Meijers Committee in the 
Netherlands made submissions requesting 
better control over the implementation in the 
Member States of the Vander Elst judgment 
little happened until the Commission make 
its proposals in 1999 (which, in turn, were 
snubbed by the Member States). 

The lack of progress on third country 
nationals and service provision was overtaken 
by a variety of other events in the EU, not least 
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the abolition of intra Member State border 
controls (leaving aside the UK and Ireland) in 
1995 in the context of an intergovernmental 
agreement. This at least meant that for 
most businesses in the EU service provision 
whether using nationals of the state or third 
country national employees was not impeded 
by a passport check at an internal border. 
The French authorities, which had been the 
defendants in both cases up to then which 
had come before the ECJ, began to adjust 
their system of controls, and only require an 
ex post declaration from the business when 
a service provider who is a third country 
national commences a service contract. 

The legitimate concern of a number 
of Member States that provision of services 
might be used to undermine national wage 
and working conditions was, in the meantime, 
address by the posted workers directive 
96/71.This directive on posted workers 
applies to all posted workers moving within 
the EU whether they are EU or third country 
nationals. Adopted in 1997, the directive 
provides that Member States shall ensure that 
whatever the applicable law of the employment 
relationship, workers posted to their territory 
are guaranteed equal treatment with own 
nationals (whether by way of regulation or 

collective agreement) regarding (a) maximum 
working and minimum rest periods; (b) 
minimum paid annual holidays; (c) minimum 
rates of pay including overtime rates; (d) 
conditions of hiring out workers; (e) health, 
safety and hygiene at work; (f) protection of 
pregnant women at work; (g) equal treatment 
between men and women. On the entry into 
force of this directive, the issue of social 
dumping ought to have been resolved. The 
fact that it has continued to be a concern in 
the context of the services directive indicates 
that perhaps not all Member States are fully 
applying the directive.

When the Commission withdrew its 
proposal for two directives on third country 
nationals and service provision, it also began 
a series of legal actions which kicked off from 
2002 onwards against Member States still 
applying restrictions on service provision 
by third country national employees which 
exceed those permitted by the ECJ’s 
judgments. Before returning to these cases 
which reveal the inconsistencies in the 
Member States as regards the provision of 
services, I will turn to the services directive 
and yet another failed attempt to resolve the 
issue of third country nationals and service 
provision within the EU.  

B.	 The EU Services Directive and third country nationals

In 2004 the European Commission 
proposed a new directive to regulate the cross 
border provision of services. The proposal 
was quite radical, not least as it included 
the principle that the regulation of service 
providers should take place in the state 
where they are based not in the state where 
the service is provided. Substantial concerns 
were raised in a number of sectors, not least 
among trade unions regarding the extent to 
which this would provide adequate protection 
for workers and provide sufficient guarantees 

against social dumping.  The directive which 
was approved by the European Parliament 
on 15 November and was adopted on 12 
December 2006, provides a new framework 
of the movement of services across the EU.6 

The directive was originally planned 
to include the movement of third country 
national employees of service providers 
based in the Union to fulfil service contracts 
in other Member States. The original proposal 
of the Commission included Article 25 which 
stated:
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	 The main issue which received wide 
media interest regarding the Parliament’s 
vote in February 2006 on the directive was 
the country of origin principle – the provision 
applying the regulatory law of the country 
of origin of the service provider to the 
conditions of the provision of the service. The 
European Parliament rejected this principle 
in favour of country of provision regulation. 
However, the European Parliament’s report 
on the directive also proposed that Article 
25 should be deleted on the basis that the 
matter of third country national posted 
workers should be dealt with in the context 
of the protection of posted workers under 
Directive 96/71. The European Parliament 
voted on the report on 16 February and 
approved the revised version of the directive.  
As the directive comes within the co-decision 
procedure (as an internal market measure) the 
Council is obliged to reach agreement with 

the Parliament in order for the measure to 
be adopted. The Commission anticipated that 
what was likely to happen was the deletion 
of the provision. In preparation, the relevant 
Commissioner took the initiative to indicate 
what he proposed to do in such a case. He 
stated on 14 February “If the Parliament votes 
to delete articles 24 and 25 of the proposal 
concerning the posting of workers, then the 
Commission will produce guidance to address 
any undue administrative burdens which may 
hinder the opportunities for enterprises to 
avail of the Posted Workers Directive. This 
can be done relatively quickly. There is well 
established Court jurisprudence which needs 
to be complied with.” The guidance was 
issued in the form of a Communication from 
the Commission on the posting of workers 
in the framework of the provision of services 
on 4 April 2006.7 The Commission’s guidance 
concludes “On the basis of existing case law, it 

Article 25

Posting of third country nationals

1. 	 Subject to the possibility of derogation as referred to in paragraph 2, where a provider 
posts a worker who is a national of a third country to the territory of another Member 
State in order to provide a service there, the Member State of posting may not require 
the provider or the worker posted by the latter to hold an entry, exit, residence or 
work permit, or to satisfy other equivalent conditions.

2. 	 Paragraph 1 does not prejudice the possibility for Member States to require a short-term 
visa for third country nationals who are not covered by the mutual recognition regime 
provided for in Article 21 of the Convention implementing the Schengen Agreement.

3.	 In the circumstances referred to in paragraph 1, the Member State of origin shall ensure 
that a provider posts only a worker who is resident in its territory in accordance with 
its own national rules and who is lawfully employed in its territory.

	 The Member State of origin shall not regard a posting made in order to provide a 
service in another Member State as interrupting the residence or activity of the posted 
worker and shall not refuse to readmit the posted worker to its territory on the basis 
of its national rules.

	 The Member State of origin shall communicate to the Member State of posting, upon 
its request and in the shortest possible time, information and guarantees regarding 
compliance with the first subparagraph and shall impose the appropriate penalties in 
cases of non-compliance.
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must be concluded that the host Member State 
may not impose administrative formalities 
or additional condition on posted workers 
from third countries when they are lawfully 
employed by a service provider established in 

another member State, without prejudice to 
the right of the host Member State to check 
that these conditions are complied with in the 
Member State where the service provider is 
established.”

C.	 Member State Mode 4 practices, labour migration and 
EU service provision

The main bone of contention between 
the Commission on the one hand and the 
Member States on the other regarding 
third country national employees of service 
providers is whether these persons should 
be treated as foreigners seeking access to 
the labour market or whether they should be 
treated as the mechanism by which a service 
provider exercises its right in EU law. In 
order better to understand the difference of 
opinion, it is useful to examine the cases which 
the Commission has brought before the ECJ 
against the Member States. These reveal what 
controls the Member States variously would 
like to maintain on third country nationals 
who are employed by service providers in 
the way of immigration measures to regulate 
their activities in the Member States and the 
ECJ’s view of their compatibility with the right 
to service provision.

In the first decision, Commission v 
Luxembourg8, the Luxembourg authorities 
sought to defend their practices of treating 
third country national employees of EU 
service providers in accordance with their 
general rules on access to the labour market 
for third country nationals. The Commission 
attacked the specific requirements which 
the Luxembourg authorities considered 
necessary to control economic activities on 
their territory. These were:

•	 A work permit: the Luxembourg 
authorities argued that the only effective 
way they have to ensure compliance 
with social welfare rules including strict 
limits of minimum wages, safety in the 
workplace and duration of contracts 

was through monitoring on the basis 
of administrative permits for all third 
country nationals. The objective of the 
system was, according to the officials, 
to protect the workers by seeking to 
eliminate the risk of exploitation and in 
any event the same requirements were 
placed on Luxembourg companies.

•	 The work permit is obtained in advance 
of the arrival of the third country 
national: this is necessary, according to 
the authorities, to ensure that priority 
is given to EU national workers for any 
jobs or contracts which are available in 
Luxembourg.

•	 The employment contract must be of 
an indefinite duration and have been 
in existence for six months before the 
employees is posted: the authorities 
argued that this is necessary to ensure 
that the employee has a stable link with 
the Member State of origin and with the 
company in order to reduce the risk 
of exploitation.  This was also needed, 
according to the authorities, in order 
to prevent distortion of competition 
through social dumping and to ensure 
that the employee does not seek to 
remain in Luxembourg after the end of 
the service provision. 

•	 A bank guarantee from a Luxembourg 
bank to cover the cost of repatriation at 
the end of the contract: the authorities 
argued that this was not an onerous 
requirement and provided security for 
the employees.
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The ECJ was unimpressed with the 
Luxembourg authorities’ arguments. It 
repeated its previous case law on the 
centrality of the right to provide services 
across EU internal borders. As regards the 
justification of the restrictions on this right, 
while enforcement of labour protection rules 
is a laudable objective, the mechanism of a 
work permit system is not an appropriate 
means to achieve that end particularly in 
light of the obstacle which it constitutes for 
service provision. It suggested that a simple 
declaration by the employer of the presence 
of the employees would be equally effective 
to achieve this end. Similarly, the ECJ rejected 
the Luxembourg authorities’ argument 
regarding indefinite contracts of employment 
and six months employment before the 
posting. It merely stated that this exceeds 
the objective of social welfare protection. It 
accepted the Commission’s argument that 
such a requirement is an obstacle particularly 
in sectors where short term and service 
specific contracts are the norm. Further the 
ECJ noted that such a requirement ignores 
the labour standards applicable in the country 
of origin of the workers which will require 
their protection.

On the argument that the measures 
are necessary to prevent disruption of the 
domestic labour market, the ECJ once again 
insisted that employees deployed to carry out 
service contracts in other Member States do 
not gain access to the labour market of the 
second state as they return to their country 
of origin or residence on completion of the 
job. Any legitimate checks which a Member 
State may put into place to ensure that such 
employees do not move into the labour market 
cannot have the effective rendering illusory 
the right of the business and may not be made 
subject to the discretion of the authorities. 
Similarly the argument regarding priority of 
EU nationals is irrelevant because the third 
country nationals are not accessing the 
labour market. Regarding the bank guarantee, 
again the ECJ found that this was excessive, a 
simple requirement after the fact to recover 
costs of repatriation from the business was 
more than sufficient.

The second decision was in respect 
of Germany.9 Here the arguments were 
more refined as the Germany authorities 
distinguished their restrictions on third 
country nationals from those which had been 
found incompatible with Article 49 EC in the 
Luxembourg case. The restrictions which 
Germany applied included the following:

•	 A specific posting visa obtained before 
the posting from a German consulate; the 
Germany authorities argued that this was 
necessary to check that the provider has 
the right to provide services in Germany 
in connection with the posting and to 
prevent the evasion of EU and national 
requirements in the employment of third 
country nationals.

•	 The dates of the beginning and end of the 
posting.

	•	 Evidence that the worker has been 
employed for more than a year before the 
posting by the business: the authorities 
argued that this was necessary to show 
that the employee had lawful and regular 
employment in the state of residence. 
According to the authorities this ensured 
that businesses did not employ staff only 
for the purpose of the posting thus 
protects the national labour market;

•	 The residence and work visa of the state 
where the employee was engaged which 
show that the employee can return to the 
state of residence after the posting: this 
requirement, according to the authorities 
was necessary to ensure that the third 
country national would not enter the 
national labour market.

•	 Evidence of affiliation to the national social 
security scheme or private insurance 
sufficient to cover all risks of sickness 
and accident: the authorities argued that 
this was necessary to prevent social 
dumping.

•	 A passport valid for the period of 
residence. 
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The German authorities argued that 
the requirements were not a significant 
restriction on the right to provide services 
as they affect only a limited number of cases 
as most third country nationals would have 
either a Schengen visa already or be posted 
for less than three months in which cases 
they would not need the authorisation. 
They maintained that the issue of the visa 
was almost automatic, very quick and there 
was no discretion involved. They argued that 
a post entry check would not be sufficient 
because of the constitutional arrangements 
in Germany that give this responsibility to 
the Länder. Thus the prior check provided 
necessary legal certainty to the business. As 
regards the requirement to be employed for 
more than a year, the German authorities 
were aware that this requirement had already 
been found unnecessary in the Luxembourg 
case so offered, during the proceedings, to 
reduce the period to six months. 

Once again the ECJ was not convinced 
that the restrictions were consistent with a 
right to provide services. It found that the small 
number of persons affected was irrelevant to 
the legality of the restrictions. It held that the 
issue of an administrative visa constituted 
a restriction on the freedom to provide 
services. Such a procedure may make it more 
difficult, or even impossible, to exercise the 
freedom of services through posted workers 
where the services to be provided necessitate 
a certain speed of action. It stressed that 
Member States are not permitted to use their 
power to verify compliance so as to render 
the freedom to provide services illusory. The 
ECJ suggested that a simple prior declaration 
certifying the situation of the employee would 
be more than sufficient for the state and in so 
doing found that the prior visa requirement 
exceeded what is necessary to prevent abuse. 
On the requirement of a year’s employment, 
the ECJ confirmed its finding in the case against 
Luxembourg. As regards the evidence of 
social security insurance, the ECJ found, again 
that a simple declaration would be sufficient 
and less restrictive for the business. Such a 
declaration would enable the local authorities 

to check whether national wages and working 
conditions were being respected. 

The third case in this line was against 
Austria.10 The Austrian requirements for 
service provision by a business in another 
Member State by means of a third country 
national employee included:

• An EU Posting Confirmation issued 
before the employee is posted; the 
Austrian authorities claimed that this is 
a declaratory procedure which is not 
onerous and does not constitute a dual 
procedure with the visa and residence 
permit as each procedure pursues a 
different aim; the Posting Confirmation 
took on average six weeks to be issued;

•	 A visa and residence permit to enter and 
reside in Austria: the authorities argued 
that these documents are also needed 
as legality on the territory of Austria 
depended not only on the legality of the 
posting but also on other factors linked 
to the control of aliens;

•	 Employment of the worker for at 
least a year before the posting or on 
an unlimited contract: the arguments 
here are similar to those used by the 
Luxembourg and German authorities, 
the Austrian authorities stressed that 
this was necessary to protect the worker 
from unlawful treatment;

•	 Evidence that wage and employment 
conditions and social security provisions 
of Austria are met for the duration of 
the posting: this requirement, according 
to the authorities was to ensure the 
protection of the posted workers before 
the posting began;

•	 Where the third country national enters 
irregularly, a ban on regularizing his or 
her position thereafter from within the 
state: the authorities considered that it 
was not expedient to enact a measure 
prohibiting residence where the person 
making the request is already in Austria;
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•	 The provision of a declaration by the 
employer to the Austrian authorities a 
week before the posting commenced 
stating the workers and duration of the 
posting;

•	 Information about the business, its 
clients in Austria and the identities of the 
employees to be posted, the activity and 
remuneration with a liability to fines if 
any information is missing.

In general, the Austrian authorities 
argued that all the restrictions were justified 
as overriding requirements relating to the 
general interest, in particular the protection 
of workers and the safeguarding of public 
policy and security. It further claimed that all 
the restrictions were proportionate to the 
objectives pursued. 

The ECJ considered the requirements 
one by one against the right to provide 
services contained in the EC Treaty. It 
rejected the Austrian authorities argument 
that the Posting Confirmation procedure was 
merely declaratory. It found the procedure 
likely to render difficult, it not impossible, 
the provision of services using third country 
national posted workers. The measure was, 
in the opinion of the ECJ disproportionate 
to the aim and thus not consistent with the 
Treaty. The one year employment requirement 

was also rejected. Further, the ECJ considered 
that the by making it impossible to regularize 
the situation of a third country national 
worker lawfully posted by an EU business 
to Austria where the individual has entered 
Austria without a visa contrary to Austrian 
law, imposes a restriction on the right to 
provide services. As the Austrian provision 
exposes the employee to the risk of being 
excluded from the national territory, this is 
liable to jeopardize the planned posting. 

The Austrian authorities sought to 
justify the prohibition on regularizing workers 
arriving illegally without success. They claimed 
that this was necessary to avoid a genuine and 
sufficiently serious threat to a fundamental 
interest of society. The ECJ nonetheless 
considered it disproportionate to the gravity 
of the offence inasmuch as it disregards the 
fact that the posted worker, who does not 
possess a visa, is in a lawful position in the 
Member State from which he or she has been 
posted as well as under Austrian rules on 
postings and therefore does not pose a threat 
to public policy or security. The ECJ held that 
the automatic nature of the refusal to issue 
an entry and residence permit to a posted 
third country national worker in the event of 
entry without a visa must be considered to be 
disproportionate in relation to the objective 
which it is intended to attain.

Conclusions

There is a tension between the movement 
of persons for service provision and national 
law and policy on economic immigration. This 
tension has been the subject of substantial 
attention in the EU, focusing primarily on 
service provision by third country nationals 
in the Member States. While Member States 
are entitled to place such restrictions as they 
consider necessary on access to the labour 
market of third country nationals coming 
directly to their state from outside the EU 
and are constrained only by their GATS 
commitments regarding the admission of third 
country nationals for service provision coming 

from outside the EU, the same is not true 
as regards intra-EU movement. The right to 
provide services contained in the EC Treaty 
has been interpreted as meaning that business 
based in the EU also have the right to move 
their third country national personnel from 
one Member State to another to carry out 
service provision.

The concerns of a number of Member 
States regarding this kind of movement of 
persons for service provision fall into two 
main categories: the risk of abuse of service 
provision to gain access to the labour 
market for third country nationals who are 
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not entitled; the risk of exploitation of the 
employees who are posted. The mechanisms 
which they have deployed to avoid these 
two risks, however, has been found to go far 
beyond what is necessary and proportionate 
to address the problems. As regards illegal 
access to the labour market, in the EU 
context, the ECJ has not accepted that heavy 
prior visa and residence requirements are 
necessary to this end. In more than one case, 
it has stressed that simple declarations by 
the business as to its identity, the identity of 
the posted employees and the place of the 
posting should be sufficient for the host state 
to control, as need be, the legality of the 
posting. Following the same logic, the ECJ has 
found that protection of workers is something 
which takes place on the territory of the host 
state, not something which can be effectively 
regulated by prior visa requirements. In one 

case, the ECJ has held that regularization of 
posted workers who have entered irregularly 
is not only consistent but necessary to give 
full effect to the intra-EU right of service 
provision for businesses.

The development of service provision 
by third country national employees in the 
EU provides a useful indicator of the kinds of 
concerns of some EU Member States regarding 
Mode 4 movement. It also reveals the kinds of 
measures which Member States take to seek 
to control Mode 4 movement. The robust 
approach of the ECJ on the proportionality of 
those measures in actually achieving the ends 
sought may provide some useful pointers for 
negotiators in the international domain where 
the same measures (and indeed more) are 
maintained by the Member States which may 
have the effect of making more difficult, if not 
impossible, service provision within GATS.



44    —    Mode 4 and the EU: EU free movement of services and Member State powers on immigration

Endnotes
1	  Com (1999) 3. 

2	  C-290/04 Scorpio 3 October 2006.

3	  This is defined as “companies or firms formed in accordance with the law of a Member State and having their registered 
office, central administration or principal place of business within the Community…” It includes companies or firms 
constituted under civil or commercial law including cooperative societies and other legal persons governed by public or 
private law save for those which are non-profit-making.

4	  C-113/89 Rush Portuguesa [1990] ECR I-1417.

5	  C-43/93 Vander Elst [1994] ECR I-3803.

6	  Directive 2006/123.

7	  COM (2006) 439.

8	  C-445/03, 21 October 2004.

9	  C-244/04 Commission v Germany 19 January 2006.

10	  C-168/04 Commission v Austria 21 September 2006.



QUNO offices:

In Geneva:
13 Avenue du Mervelet
1209 Geneva
Switzerland

Tel:   +41 22 748 4800
Fax:  +41 22 748 4819
quno@quno.ch

In New York:

777 UN Plaza
New York, NY 10017
United States

Tel:   +1 212 682 2745
Fax:  +1 212 983 0034
qunony@afsc.org

CHF 20.00 


